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Mr. Rutherford,

Thank you for attending the August 28 SONGS Community Engagement Panel meeting,
and for your September 23 letter regarding disposal of SONGS decommissioned
material and non-radioactive waste to La Paz, Arizona. We appreciate your point of view
and thoughtful comments.

Certainly, Executive Order D-62-02 was a factor that informed the SONGS Participants’
(SCE, San Diego Gas & Electric, the City of Anaheim, and the City of Riverside) selection
of potential waste management and disposal options, but there were others. When
considering how to dispose of decommissioned materials, the Participants also
analyzed NRC requirements, other state and federal waste disposal laws and
regulations, landfill capacity, efficiencies related to waste assessment and segregation,
distance to landfills, shipping efficiencies, risk management, and tipping fees.

This was a topic that was carefully considered when the Participants developed the
decommissioning project — see attached letter dated August 29, 2018, pages 9-10,
including footnote 14.

The Participants found that disposing of the waste in California, assuming sufficient
space was available in a licensed landfill, would likely decrease efficiencies and would
add to disposal costs, such as segregating the waste, performing radiological surveys,
and installing radiological survey equipment for the trucks/rail cars. In addition, the
tipping fees in California are typically much higher than in Arizona.

Thank you for your interest in SONGS decommissioning and waste disposal.

Sincerely,

SONGS Communications


mailto:nuccomm@sce.com
mailto:email@philrutherford.com
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VIi4 E-MAIL AND U.P.S.

California State Lands Commission

100 Howe Avenue, Suite 100-South

Sacramento, CA 95825

Attn: Cynthia Herzog, Senior Environmental Scientist
CEQA .comments(@slc.ca.gov

Re: SONGS Units 2 & 3 Decommissioning Project DEIR Comments
Dear Ms. Herzog:

On behalf of Southern California Edison Company (“SCE"}, San Diego Gas & Electric
(“SDG&E”), the City of Anaheim (“Anaheim”) and the City of Riverside (“Riverside”)
(collectively, the “Participants”), this letter (“Cover Letter”) sets forth comments on the Draft
Environmental Impact Report for the San Onofre Nuclear Generating Station (SONGS) Units 2
& 3 Decommissioning Project (the “DEIR"™). At the outset, the Participants acknowledge the
significant effort undertaken by the California State Lands Commission (“CSLC”) and its
consultant Aspen Environmental Group to prepare the DEIR pursuant to the California
Environmental Quality Act (Pub. Resources Code § 21000 ef seq., “CEQA™) and its
implementing guidelines (14 CCR § 15000 et seq., the “CEQA Guidelines”). The Participants’
comments are set forth in the balance of this Cover Letter and in the tables included as
Attachments A and B, as supported by Attachments C-K, all of which are expressly incorporated
by this reference.!

! Attachment A contains the Participants’ comments and suggested revisions to specific text provisions in
multiple chapters of the DEIR, and Attachment B contains the Participants’ comments and suggested
revisions to the Mitigation Monitoring Program (“MMP”) contained in Chapter 7 of the DEIR. As shown
in those tables, the Participants® suggested deletions of DEIR text are shown in strikeeut format, and the
Participants’ suggested additions to the DEIR text are shown in underline format.
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The focus of the DEIR is the Proposed Project, which includes decontamination and
dismantlement (“D&D") work anticipated to occur onshore and offshore between approximately
2019 and 2027. The DEIR satisfies CEQA requirements in describing the Proposed Project,
analyzing its potential impacts, evaluating measures to mitigate those impacts and discussing a
variety of alternatives. In this Cover Letter and accompanying attachments, the Participants
present important additional information, as well as suggested clarifications, corrections, and
revisions for consideration in the Final EIR (“FEIR").

I IMPLEMENTATION OF THE PROPOSED PROJECT WOULD GENERATE A
NUMBER OF BENEFITS

While the DEIR analyzes the environmental impacts of the Proposed Project, it also
identifies a number of significant benefits that completion of the Proposed Project would
provide. To further highlight some of the Proposed Project’s many benefits, the Participants
offer the following summary and additional information.

The Proposed Project would provide a number of benefits associated with the proposed
removal of a substantial number of above- and below-grade systems, structures and components
(“SSCs"), as described in the following examples.

1. Perhaps the most notable public benefit associated with the Proposed Project is
that D&D activities would achieve compliance with U.S. Nuclear Regulatory
Commission (“NRC") regulations for unrestricted use of the majority of the
SONGS site — a long-term benefit that the DEIR itself declares would be
“substantial and beneficial.” (DEIR, at 4.1-26:30-32, 6-3:27-29.)

b

Upon release by the NRC, the onshore site would then be available for a wide
variety of potential end-states and land uses (such as restoration to natural
conditions), as dictated by future decisions from the U.S. Department of the Navy
(“DoN") (and where applicable, the Coastal Commission and CSLC). (DEIR, at
4.10-10:3-6.)

3. Because D&D activities would remove most of the facility’s above-ground SSCs
that currently block views of the Pacific Ocean, completion of that work would
significantly improve visual quality and aesthetics at the SONGS site. (See, e.g.,
DEIR, pp. 4.2-6 - 4.2-7.)

4. The Proposed Project would improve marine navigation and safety in the ocean
environment by removing the largest components of the offshore conduits that
extend above the seafloor and that could come into contact with boats and/or
humans in the water - the Primary Offshore Intake Structures (“POISs™) and
Auxiliary Offshore Intake Structures (“AQOISs”). (See DEIR, at 2-45.)
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While some benefits would be achieved simply by removing existing SSCs, other
benefits are derived from the narrowly-tailored scope of the Proposed Project, as described in the
following examples.

5

In contrast to alternatives that would require additional (and unnecessary) D&D
work, the Proposed Project was carefully designed to minimize environmental
impacts (including those related to transportation and air quality) by limiting the
amount of waste to be disposed offsite to only the amount needed to achieve NRC
unrestricted use criteria. (DEIR, at 2-27.)

Marine impacts would also be limited by leaving the horizontal portion of the
conduits and most of the diffuser ports (which are smaller in size than the POISs
and AOISs}) in place, in a manner similar to the disposition of the Unit 1 conduits,
as previously approved by the CSLC. (DEIR, at 2-45.)

The Proposed Project would also minimize the risk of affecting marine currents
by avoiding disturbance of the conduit trenches themselves, an impact that could
occur if the offshore conduits were removed in their entirety, (See Attachment A,
at comment 124).)

Unlike more extensive conduit disposition alternatives that would require
construction of a trestle to provide construction equipment access to shallow areas
unreachable by workboats or barges, the Proposed Project would not require
installation of a trestle and all offshore work would be done from vessels. (See
DEIR, at 5-6, 5-20, 5-25.) Given that the installation of a trestle would itself be a
substantial undertaking, impacts to the marine environment (including but not
limited to increased ocean turbidity and noise from pile driving, and interference
with navigation) as well as increased restrictions on recreational coastal access,
would be avoided by the Proposed Project. (See DEIR, at 5-30, 5-57 — 5-58, 6-11
- 6-15.)

Several aspects of the Proposed Project will also provide the benefit of flexibility for
Future Activities at the site, as described in the following examples.

9. The seawall and supporting riprap would be left in place beyond completion of

the Proposed Project and would continue to protect the site from the effects of
coastal processes during the interim time period before Future Activities take
place. (DEIR, at 2-59.)?

2 For purposes of this letter, the time between completion of the Proposed Project and commencement of
Future Activities is referenced as the “Interim Period.”
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10. Although the Unit 2 and Unit 3 intake conduits and the Unit 3 discharge conduit
would each be outfitted with mammal exclusion barriers with holes to allow sand
to migrate into the conduits after above-seabed components are removed, the
Proposed Project calls for temporary solid covers to be installed over similar
barriers on the Unit 2 discharge conduit to prevent sand intrusion and thereby
preserve the conduit for future dewatering discharges if needed during Future
Activities. (DEIR, at 2-45.)

Implementation of the Proposed Project would also ensure that some of SONGS’s current
beneficial impacts on the environment are retained, as described in the following example.

11. Extensive marine life has flourished on and around the conduits’ diffuser ports, so
the Proposed Project’s plan to leave the majority of those ports in place would
preserve the incidental fish and coral habitat that has developed around the ports
and their surrounding stone blankets. (See, e.g., DEIR, at 6-8:10-12; see also,
DEIR Appendix F2, at 5-12, 15-19.)*

Although this list is not exhaustive, each of these Proposed Project benefits, individually
and collectively, supports an overriding consideration warranting approval of the Proposed
Project despite the significant and unavoidable impacts identified in the DEIR for Hazardous and
Radiological Materials and Air Quality. (See DEIR, at 4.1-27, 4.1-35, 4.1-38, 4.3-13; 14 CCR §
15093(b) (if lead agency approves a project with one or more significant impacts, it must make a
finding that overriding considerations in the administrative record support project approval).)

II. THE DEIR’S DISCUSSIONS OF SPECULATIVE POTENTIAL IMPACTS AND
MITIGATION MEASURES RELATED TO FUTURE ACTIVITIES SHOULD BE
DELETED IN THE FEIR

As explained in the DEIR, the Proposed Project focuses on activities associated with
D&D of above-grade structures and some below-grade structures to meet NRC requirements for
unrestricted use, and disposition of the SONGS offshore conduits. (DEIR, at 2-17 - 2-59.) In
addition, the DEIR also describes Future Activities that are estimated to begin in approximately
2035, and which may include the transfer of spent nuclear fuel (“SNF”) to off-site storage,
removal of additional substructures, and final site restoration to meet the DoN’s requirements for
lease termination. As noted in the DEIR, these Future Activities are currently unknown and are
too speculative to be analyzed for environmental impacts at this time. (DEIR, at 1-16.) Despite
that acknowledgment, the DEIR also includes some analysis of Future Activities and potential
impacts resulting therefrom as if they too were part of the Proposed Project. Whereas the

3 The retention of the remaining diffusers (and the habitat that has grown on and around them) could also
likely have a beneficial impact on commercial fishing, an important consideration that CSLC should take
into account when considering the Proposed Project. (See, e.g., DEIR pp. 8-5 - 8-11.)
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Proposed Project and its impacts are appropriate topics for analysis under CEQA, there is no way
to accurately evaluate Future Activities without necessary information and guidance that does
not currently exist.* As a result, those analyses are unreliable and speculative, and should be
removed in the FEIR.

Where the nature of future development is nonspecific and uncertain, a lead agency
should not engage in speculation as to future environmental consequences. (Alliance of Small
Emitters/Metals Industry v. South Coast Air Quality Management Dist. (1997) 60 Cal.App.4th
55, 66-67; Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47
Cal.3d 376, 395-396; see also, 14 CCR § 15145 (where an impact is too speculative for
evaluation, lead agency should note that conclusion and terminate discussion of the impact).)
Yet, each of the DEIR’s environmental resource area discussions contains a separate subsection
devoted solely to impacts that could be caused by Future Activities. Each such section should be
deleted in the FEIR because the Future Activities are entirely dependent on land use decisions by
the DoN and other permitting agencies, as well as future environmental conditions — none of
which are likely to be known for many years.

For example, the DEIR’s aesthetics impacts analysis concludes that future riprap removal
contemplated as part of Future Activities would improve visual quality. (DEIR, at 4.2-10.) But
there is no guarantee that the riprap would be removed during the Future Activities. The riprap
provides foundational support for the seawall and beach walkway, and consequently the riprap
would need to remain in place if the DoN, as landowner, determines that the seawall and
walkway should remain in place. (DEIR, at 1-17, 2-8; see also, Attachment A, at comment 111.)
In that case, the Participants would modify their existing proposal for disposition of the riprap.
There is simply no way to know now what the DoN will require in connection with Future
Activities. The FEIR should not speculate about Future Activities when the details of such work
have not been (and cannot be) determined. (Environmental Council of Sacramento v. City of
Sacramento (2006) 142 Cal.App.4th 1018, 1031-1032 (EIR for habitat plan was not required to
analyze theoretical impacts or benefits from a conceptual agreement regarding future land uses
where specific discretionary approvals and environmental reviews were still needed).)’

Because the scope of the Future Activities is not known, the DEIR should not speculate
about the impacts or potential mitigation measures related to those activities. Yet, the DEIR in
many places offers unfounded conclusions about impacts and mitigation measures associated
with speculative Future Activities. For example, the DEIR suggests mitigation measures to

4 In addition to the DoN, the California Coastal Commission and the CSLC would likely perform
additional environmental review related to Future Activities. The fact that multiple agencies would have a
stake in determining what to include in the Future Activities further underscores the unreliability of
analyzing hypothetical future activities in the DEIR.

3 The DoN is expected to make decisions regarding its desired end-state at SONGS following review
pursuant to the National Environmental Policy Act (42 U.S.C. § 4321 et seq.), a process that could result
in a variety of approaches to the Future Activities.
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reduce Future Activities’ air quality and GHG impacts, even though such impacts cannot
reasonably be ascertained now given uncertainty regarding the work methods for those far-off
activities as well as possible technological advancements that may reduce emissions from
construction equipment in the future. (See, e.g., DEIR, at 4.3-20, 4.8-9.) CEQA is clear that
such speculation should not be relied upon when assessing potential impacts and should not be
retained in the FEIR. (See 14 CCR § 15064(f)(5) (substantial evidence excludes speculation,
unsubstantiated opinion or evidence that is not credible).)

III. THE DoN’S FUTURE DECISION-MAKING AUTHORITY SHOULD BE TAKEN
INTO CONSIDERATION WHEN FASHIONING APPROPRIATE MITIGATION
AND EVALUATING ALTERNATIVES

The DEIR also improperly recommends implementation of mitigation measures and
analyzes potential alternatives that presuppose end-state decisions that would be made by the
DoN in the future, possibly well after the Proposed Project has been completed.

For example, the DEIR recommends implementation of Mitigation Measure BIO-1b,
which requires, among other things, development of a plan for contouring, restoration and
revegetation of soils at SONGS following completion of the Proposed Project. (See DEIR, at
4.4-37.) But site contouring, restoration and revegetation at that stage would be premature given
that the DoN has not yet made a decision regarding additional subsurface structure removal and
final site restoration. In fact, revegetation of the onshore site at the conclusion of the Proposed
Project could cause additional biological impacts because any pre-existing natural elements
revegetated for the Interim Period might have to be destroyed or removed again if the
Participants are later directed to establish an end state that does not involve the same elements.®

A more appropriate approach would be to require the Participants and/or their contractor
to establish a site stabilization plan (which includes erosion control provisions) and a weed
management plan with measures that would be employed throughout the Interim Period. (See
Attachment A, at comments 7, 48, 50, 98 and 99.) Implementation of these plans would provide
site stability and weed prevention during the Interim Period while simultaneously preserving
final site modifications for Future Activities in accordance with future DoN’s decisions.

Another aspect of the DEIR that should more clearly account for the DoN’s future
decision-making is the alternatives analysis. When evaluating the “Full Removal of Shoreline
Structures” alternative, the DEIR does acknowledge the DoN’s future decision-making, stating,
“Decisions regarding the removal of riprap above the ordinary high-water mark will be made by
the DoN and CCC, and not for many years.” (DEIR, at 5-13). Further confirming the

® The same concerns also undercut the “Final End-State Restoration Options” alternative described in the
DEIR, which would require the Participants and/or their contractor to restore and revegetate the SONGS
site to pre-nuclear plant conditions or some other more natural condition in the near-term, well ahead of
any direction by the DoN. (See DEIR, at 5-13.)
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infeasibility of this alternative, the Participants note that the removal of all shoreline structures
now pursuant to this alternative could leave at least some remaining onshore substructures
vulnerable to coastal processes during the Interim Period. As a result, this alternative would fail
to preserve flexibility for future site decisions by the DoN (which may determine that onshore
substructures could be left in place). Although removing all shoreline structures may be
warranted as part of the Future Activities, it is not a feasible alternative to the Proposed Project
given that it would restrict the DoN’s ability to select an end-state after the Interim Period. (A4/
Larson Boat Shop, Inc. v. Bd. Of Harbor Commissioners (1993) 18 Cal.App.4th 729, 745 (EIR
for a port plan was not required to consider in detail a theoretical alternative whose potential was
dependent on uncertain action by the U.S. government).)’

In contrast, the DEIR’s discussion of the “Full (or Partial) Removal of Onshore
Subsurface Structures™ alternative fails to fully recognize the DoN’s future decision-making
authority. Specifically, the DEIR states that “[w]hile the DoN has not yet decided on onshore
restoration requirements, this alternative is considered to be a reasonable scenario for what may be
required and is not overly speculative.” (DEIR at 5-73.) Yet, in reaching that conclusion, the DEIR
ignores the fact that the DoN may choose to allow some onshore structures to remain. In
addition, the DEIR assumes that all subsurface structures can be removed while SNF remains
stored onsite during the Interim Period, even though some of the Unit 1 substructures are located
below the ISFSI and cannot be removed until the SNF in the ISFSI is transferred to an off-site
storage facility approved by the federal government. (See DEIR, at ES-4, 1-17.) As the DEIR
acknowledges, SNF removal is not expected to occur for years in the absence of a number of
authorizations from the U.S. government (including the licensing of an interim or permanent
SNF repository by the NRC and approval of transportation plans by the U.S. Department of
Transportation). (DEIR, at 1-7.) Therefore, until the SNF is moved and the ISFSI is demolished
(i.e., at the conclusion of the Interim Period), removing all remaining onshore subsurface
structures is an infeasible alternative. (Habitat & Watershed Caretakers v. City of Santa Cruz
(2013) 213 Cal.App.4th 1277, 1303-1304 (an alternative may be found infeasible where its
adoption would be beyond the powers conferred by law on the lead agency); Benton v. Board of
Supervisors (1991) 226 Cal.App.3d 1467, 1476-1477 (where rights under a permit have vested,
lead agency is precluded from reevaluating the previous environmental review).)?

7 This alternative would also require additional work and generate additional impacts not currently
recognized in the DEIR. For example, given the fact that coastal processes would affect the site sooner if
shoreline structures such as riprap were removed, additional subsurface structures onshore would likely
have to be removed or be subjected to erosion or inundation. Also, because the seawall functions as a
security barrier for the ISFSI, a replacement security barrier would have to be developed if the seawall
were removed. (DEIR, at 1-17, 5-13.) In addition, the Participants are required to maintain the public
beach access walkway, which is structurally dependent on the riprap and seawall. Full removal of the
seawall and/or riprap would jeopardize the integrity of the walkway.

8 Additionally, any attempt to analyze this alternative would be based on unfounded speculation. First,
there is no guarantee that the DoN would authorize the Participants to remove additional Unit 1
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In order to ensure that the DEIR’s analysis of mitigation and alternatives accounts for the
DoN'’s future decision-making authority, the Participants suggest that mitigation measures BIO-
1b and WQ-4 be revised as described in Attachment A comments 7, 48, 50, 98 and 99, and that
the alternatives described here be properly rejected.

IV. THE DEIR INCORRECTLY CONCLUDES THAT SEVERAL IMPACTS
RELATED TO HAZARDOUS RADIOLOGICAL MATERIALS WOULD BE
SIGNIFICANT AND UNAVOIDABLE

The DEIR recognizes that the NRC has exclusive jurisdiction over the radiological
aspects of decommissioning and governs the entire decommissioning process. (DEIR, at 4.1-1)
The DEIR also notes that “SCE is required by the NRC to implement detailed plans and
procedures to ensure that radiological releases are minimized or avoided.” (DEIR, at 4.1-43)
Yet, despite the NRC'’s extensive regulatory oversight, the DEIR finds that “there is an inherent
risk of radiological exposure at any facility where hazardous radiological materials are present
that can never be fully eliminated, and so impacts associated with potential radiological release
remain significant and unavoidable.” (DEIR, at 4.1-35.)° This conclusion inappropriately
disregards the NRC’s extensive regulations pertaining to radiological safety and is contrary to
the NRIE,’S findings in its own environmental review for decommissioning of nuclear power
plants.

As documented in NRC’s comprehensive “Generic Environmental Impact Statement on
Decommissioning of Nuclear Facilities,” NUREG-0586, doses to individual workers and
members of the public during decommissioning activities are expected to be well below the
regulatory dose standards in 10 CFR Part 20 and Part 50. Therefore, the NRC has made the
generic conclusion, applicable to all decommissioning reactors, that the radiological impacts of

structures. In addition, a number of subsurface structures extend below the water table, meaning
significantly more groundwater could be affected and dewatering would be needed. (DEIR, at 5-76.)

Yet, the scope of future dewatering and the techniques for that dewatering (as well as impacts associated
with disposal of groundwater and/or site stability) are currently unknown. (14 CCR § 15126.6(£)(3);
Bowman v. City of Petaluma (1986) 185 Cal.App.3d 1065, 1084 (EIR need not consider alternative whose
effects cannot be reasonably ascertained and whose implementation is remote and speculative).).)

® The DEIR specifically concludes that three Proposed Project impacts related to hazardous radiological
materials would be significant and unavoidable: HAZ-1 (Release of Hazardous Radioactive Materials
during Decommissioning and Disposal), HAZ-2 (Additional Emergency Response Capabilities Required
during Decommissioning), and HAZ-3 (Exposure to Radioactive Groundwater Contamination). (See
DEIR, at 4.1-27, 4.1-35, 4.1-38))

1° To supplement the DEIR information regarding NRC regulations, the Participants provide a summary
of NRC regulations related to radiological materials stored or generated at decommissioned nuclear plant
facilities. {See Attachment C).
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nuclear plant decommissioning activities are deemed to be “SMALL.”'"' SMALL is defined by
the NRC as “not detectable” or very minor.

Based on this extensive analysis by the NRC, as well as SCE’s compliance with its NRC
license and applicable regulations, the impacts attributable to radiological hazards will be less
than significant. Accordingly, the Participants request that the FEIR adopt the NRC’s conclusion
that impacts attributable to radiological hazards would be less than significant.

V. THE FEIR SHOULD CLARIFY THAT REUSE OF CONCRETE AS BACKFILL
COULD BE IMPLEMENTED AS PART OF THE PROPOSED PROJECT

The DEIR states that “[f]or the purposes of this EIR analysis, any reused materials would
be removed at the Proposed Project completion and no beneficial reuse of concrete as permanent
backfill would occur.” (DEIR, at 2-55). The Participants would like to clarify that, as stated in
prior drafts of the project description, crushed concrete recycled from demolition of on-site
structures could be used as permanent backfill during Future Activities, subject to the DoN’s and
regulatory agencies’ requirements. In addition, subject to all applicable regulatory requirements,
crushed concrete could also be used as backfill during the Interim Period.'?

The Participants also noted in prior project descriptions that, for the purposes of
calculating a worst-case estimate of truck and rail haul trips, the analysis assumes that no reuse
of concrete would occur on-site. Accordingly, the Participants suggest that the FEIR clarify that
the assumption limiting the reuse of concrete pertains only to estimating the number of truck and
rail haul trips for purposes of calculating potential worst-case air quality and traffic impacts.
(See DEIR, at 2-54). Further, the FEIR should state that any backfill will comply with all
applicable regulatory requirements, and, to the extent permitted, could potentially include the
reuse of concrete.

Finally, the FEIR should clarify the role of Executive Order D-62-02 (“EQ”) with respect
to the reuse of concrete as backfill. In a number of sections, the DEIR appears to suggest that
any materials — even those that are not radioactive above background levels — are covered by the
EO, and that the EO could apply to prohibit recycling/reuse of materials from a decommissioned
nuclear power plant. (See, e.g., DEIR, at 5-19 (“While current local regulations . . . require
recycling of construction materials, these conflict with Executive Order D-62-02 with respect to
the SONGS decommissioning.”).) However, this is an incorrect reading of the EO. First, the EO
only applies to the disposal of materials in Class III landfills and unclassified waste units, and

! As recognized by the DEIR, the NRC uses terms from NEPA documents, including “SMALL,” to
define the standard of significance for assessing environmental issues. (DEIR, at 4.1-26).

12 While the DoN would be the agency approving the permanent backfill, other agencies, including the
California Coastal Commission and the State and Regional Water Boards, would review and act on
permits needed for the interim backfill.
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does not apply to the reuse or recycling of materials. Second, any concrete reused as backfill and
any materials sent to the Port of Long Beach for recycling (such as ferrous metals) would not be
above levels of radioactivity that meet the EO’s definition of “decommissioned materials” as
further clarified by the Regional Water Quality Control Boards. (See, e.g., California Regional
Water Quality Control Board Santa Ana Region, Clean Up and Abatement Order No. R8-2002-
0092, “A Moratorium on the Disposal of Decommissioned Material to Class III and Unclassified
Waste Management Units.”)'* Therefore, the FEIR should clarify that the EO only prohibits
disposal of decommissioned materials in Class III landfills in California, not recycling of such
materials or disposal at other landfills or landfills outside the State.'*

V1. THEDEIR’S ANALYSIS OF CULTURAL, PALEONTOLOGICAL AND TRIBAL
RESOURCES IMPACTS DOES NOT ACCOUNT FOR THE FACT THAT PRIOR
EXCAVATIONS ALREADY DISTURBED THE SOILS UNDER THE
PROPOSED PROJECT SITE

Constitutional principles and the CEQA Guidelines make clear that a mitigation measure
must be roughly proportional to the scope of the environmental impact the measure is designed
to mitigate. (14 CCR § 15126.4(a)(4)(B); Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).)
Yet, the DEIR would pose onerous and disproportionate requirements related to cultural,
paleontological and tribal cultural resource monitoring for the duration of the Proposed Project,
even though there is little to no chance that the Proposed Project could disturb such resources
given the already-disturbed condition of the entire SONGS site.

Despite acknowledging that there are no known historical, archaeological or tribal
cultural resources in the Proposed Project area, the DEIR concludes that the potential to disturb
previously unidentified cultural resources exists simply because the Proposed Project area is
situated within Holocene sediments, which represent a geological time when humans occupied
areas that are now within coastal California. (DEIR, at 4.5-18 —4.5-19.) In fact, without
referencing any other specific evidence, the DEIR concludes that there is moderate-to-high
potential that previously unidentified tribal resources might be found during decommissioning,.
(DEIR, at 4.6-10.) Similarly, the DEIR also states that previously unidentified paleontological
resources could be discovered during the Proposed Project simply because sediments containing
such resources exist around the Proposed Project area. (DEIR, at 4.5-23.) Based on these
hypothetical possibilities alone, the DEIR concludes that impacts related to cultural resources

13 Available at:
https./'www.waterboards.ca.gov/rwqcb9/board_decisions/adopted orders/2002/2002 0330.pdf

" Tt should be noted that the EO is only one factor informing the selection of potential waste management
and disposal options. When considering how to dispose of decommissioned materials, the Participants
also considered, among other things, NRC requirements, other State and Federal waste disposal laws and
regulations, landfill capacity, efficiencies related to waste assessment and segregation, distance to
landfills, shipping efficiencies, risk management and tipping fees.
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and paleontological resources would be potentially significant in the absence of mitigation
measures CR/TCR-2a, CR/TCR-2b, CR-4a and CR-4b. (DEIR, at 4.5-18 — 4.5-24.) Those
measures require, among other things, daily monitoring and weekly reporting by a qualified
archaeologist and a qualified paleontologist. (See, e.g., DEIR, at 4.5-20 — 4.5-21, 4.5-23 — 4.5-
24, 4.6-11.)"

However, the DEIR’s assessment of the potential for unanticipated discoveries and need
for constant monitoring is overstated because the soils under the current SONGS site were
completely disturbed during the construction of SONGS. In fact, development of SONGS
required earthwork cuts greater than 70 feet, and in some places as deep as 90 feet, below the
then-existing ground surface. (See Attachment D (historic grading plans and topography maps
showing the elevation contours at the SONGS site prior to and following grading and
construction); Attachment E (2013 GeoPentech Site Characterization Report, at page 9 — stating
that the +30 ft. MLLW finished grade elevation at the Units 2 and 3 power block area was
established after excavation of approximately 75 feet of terrace deposits and 15 feet of San
Mateo sandstone).)!® As reflected in the DEIR, the Proposed Project is not expected to disturb
soils deeper than 3 feet below the existing surface in the vast majority of the Proposed Project
area, and at most about 21 feet in a select few locations. (DEIR, at Figure 2-6; DEIR, at 2-58.)
Therefore, all Proposed Project activities would occur above or within soils that were previously
excavated, disturbed, relocated and/or re-compacted during SONGS construction, and the
likelihood of disturbing any significant cultural or paleontological resource is remote. For that
reason, the constant monitoring requirements set forth in Mitigation Measures CR/TCR-2a,
CR/TCR-2b, CR-4a and CR-4b are unwarranted.

Instead, a more proportionate approach would be to require the Participants and/or their
contractor to develop and implement a Cultural Resources Management Plan (“CRMP”) and a
Paleontological Resources Mitigation and Monitoring Plan (“PRMMP”) that would specify
protocols for identifying any unanticipated discoveries, establish appropriate levels of
monitoring and reporting and list the actions to be taken in the event a potentially significant
resource is discovered. These suggestions are incorporated in replacement mitigation measures
CR/TCR-2 and CR-4a (as shown in Attachment A comments 71-72, 75-76 and 80-81).1" The
CRMP would also contain provisions to ensure engagement of Native American tribes
throughout the Proposed Project, and would ensure tribal representatives’ ability to monitor work

> The DEIR would impose these measures even despite the fact that the Participants already committed
to limit ground-disturbing activities to the existing disturbed footprint at SONGS in Applicant Proposed
Measure (“APM”)-10. (DEIR, at 4.5-19.)

16 See also, Attachment F, which contains photographs showing the scope of excavation required when
the SONGS site was initially graded decades ago.

17 APM-10 originally proposed by the Participants included monitoring and notification protocols.
However, those requirements could easily be subsumed in a CRMP consistent with replacement
mitigation measure CR/TCR-2a. Therefore, APM-10 should likewise be revised. (See Attachment A, at
comment 70.)
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activities in the vicinity of identified tribal cultural resources. (See Attachment A comment 72.)
Further, to ensure that Proposed Project workers are adequately apprised of cultural,
paleontological and tribal resources issues, the Participants also recommend that workers
complete training on how to identify and respond to unanticipated discoveries; provisions for
such training are incorporated into suggested substitute mitigation measures CR/TCR-2b and
CR-4b. (See Attachment A, at comments 73 and 77.)

Given that the entire SONGS site was already extensively disturbed decades ago, the
likelihood that any unanticipated discoveries will be found during the Proposed Project is
minimal. Therefore, requiring the Participants’ electric customers to fund costly and
unwarranted daily monitoring and weekly reporting actions would be disproportionate and
unnecessary. A more equitable approach would be to require the Participants and/or their
contractor to prepare mitigation plans for all aspects of cultural, paleontological and tribal
cultural resources, and to implement those plans in the improbable event that resources are
discovered.

VII. THE MITIGATION MONITORING PROGRAM SHOULD BE REVISED TO
ELIMINATE DUPLICATIVE APPROVAL PROCESSES WHERE MITIGATION
FALLS SQUARELY WITHIN THE REGULATORY DOMAIN OF ANOTHER
AGENCY

For certain mitigation measures, the Mitigation Monitoring Program (*“MMP”) table in
the DEIR would require some plans and surveys related to hazardous materials and biological
resources to be submitted to CSLC staff for approval, even though the subject matters covered in
those plans and surveys fall squarely within the expertise and regulatory domain of other
regulatory agencies. (See APM-13, APM-14, and mitigation measure HAZ-6 regarding
hazardous materials characterization, prevention and response plans and mitigation measures
BIO-1b and BIO-2a regarding species impacts.) Under CEQA, reliance on other agencies’
regulatory programs is an acceptable form of mitigation. (North Coast Rivers Alliance v. Marin
Municipal Water Dist. Bd. (2013) 216 Cal.App.4th 614, 645-47; Neighbors for Smart Rail v.
Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439, 466.)

For those impacts where SCE is already required to complete actions to comply with
regulations (including, for example, preparation of a plan or submittal of a survey that documents
the location of species on the SONGS site), there is no reason to separately require an additional
approval by CSLC as well. Therefore, the MMP should be revised as shown in Attachment B to
remove references in the “Monitoring / Reporting Action” column that would require a separate
approval by CSLC. (See, e.g., Attachment B, at 7-4, 7-5, 7-7, 7-11, 7-14 - 7-16, 7-22.)
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VIII. CONCLUSION

The Participants appreciate CSLC’s work in preparing the DEIR and the opportunity to
provide the comments in this Cover Letter and its attachments.!® We look forward to CSLC’s
preparation of a FEIR and timely consideration of the Proposed Project so that the
decommissioning of SONGS and the realization of the Proposed Project’s benefits can
commence as soon as possible.

Sincerely,

Robert Pontelle
Senior Attorney
Southern California Edison Company

cc:  Cy Oggins (via e-mail only)
Lucinda Calvo (via e-mail only)

Attachments A-K

'8 Given that the DEIR’s Executive Summary provides a synopsis of the balance of the DEIR, each
comment raised in this Cover Letter and its attachments regarding the DEIR would also apply to the
corresponding provision of the Executive Summary. Therefore, in all instances where the FEIR reflects a
revision to the DEIR, a conforming revision should also be made to the Executive Summary.










